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I. INTRODUCTION 

 Rewind to the AFC championship game in 2009. Baltimore Ravens face the Pittsburgh 

Steelers. Fourth quarter with less than four minutes remaining: Ravens running back Willis 

McGahee catches a pass from Joe Flacco and starts upfield.  He takes two steps before safety 

Ryan Clark’s helmet slams into McGahee’s face mask.  Fans gasp as “McGahee’s body jar[s] 

violently, [and] his neck sickeningly snap[s] back like a crash-test dummy.” As McGahee lies 

motionless on the ground, Ray Lewis and other players take a knee and begin to pray. Silence 

blankets Heinz field. A team spokesman relieves worst-case fears, delivering the news that 

McGahee is neurologically intact and that he would stay overnight in a Pittsburgh hospital for 

observation.1 McGahee later confirms that he suffered a concussion, saying  

Everything is O.K. The M.R.I. and the CAT scan checked out good. I was scared, 
but I didn’t know how serious it was. It was pretty intense. . . . I didn’t even see 
him coming. . . . I blacked out. I woke up when they were taking my face mask 
off.2 
 

 McGahee was fortunate that he suffered only neck soreness and a brief period of 

unconsciousness, but not all athletes are as fortunate. In 2002, Mike Webster died at the age of 

fifty after a seventeen-year NFL3 career.4 An autopsy after his death showed that Webster 

suffered from chronic traumatic encephalopathy (CTE), a neurodegenerative disease caused by 

repeated head traumas.5 The autopsy was not necessary to prove that Webster suffered from 

cognitive impairment though. Webster, a four-time Super Bowl winner, went from being “Iron 

Mike” to urinating in his own oven and squirting Super Glue on his rotting teeth.6 The NFL 
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superstar bought a Taser gun to zap himself into unconsciousness just to get to sleep some 

nights.7 He suffered from depression, memory loss, and crazy behavior.8  

 Mike Webster sought help in 1997, appearing in lawyer Bob Fitzsimmons’ office, 

imploring “Please help me.”9 Fitzsimmons collected all of Webster’s medical records and sent 

Webster for four separate medical evaluations, which all confirmed the same diagnosis: closed-

head injury as a result of multiple concussions.10 Fitzsimmons filed a disability claim with the 

NFL that awarded Webster about $3,000 per month, the lowest level of disability.11 Even after 

the NFL insisted its own doctor examine Webster, and that visit confirmed the diagnosis—

closed-head injury, football-related—the NFL pension board voted unanimously for partial 

disability.12  

 An estimated 3.8 million sports and recreation related concussions occur each year, with 

football-related concussions leading the pack.13 According to one study, the average college 

football player sustains a whopping “950 to 1,100 sub-concussive blows per season—hits that 

are enough to do cumulative damage to young brain tissue but not enough to cause immediate 

symptoms.”14 There are approximately 1,700 concussions sustained in the NFL each season.15 

The investigator explained, "After a certain number of hits, the damage starts to show."16 

According to studies conducted by the NFL’s Committee on Mild Traumatic Brain Injury 

(MTBI), a “concussion in professional football involves a mean impact velocity of 9.3 m/second 

(20.8 mph) and a head velocity change of 7.222 m/second (16.1 mph).”17 The Committee 

actualized the severity of this finding by comparing car accidents, stating car accidents typically 

“involve impact durations of less than 6 m/sec for head impacts.”18  

 The NFL’s own Committee recognized the severity of concussions, yet for years, the 

league denied the connection between football-related concussions and long-term neurological 
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injury.19 Now, the NFL finds itself embroiled in massive litigation surrounding the long-term 

effects of concussions. More than 4,000 former players have sued the NFL alleging the league 

caused and contributed to the increased risks of latent brain injury by failing to disclose the risks 

of repeated MTBIs and by failing to take the appropriate steps to prevent and mitigate repeated 

traumatic head impacts and the latent brain injury.20 While the former players want relief, 

litigation is not the answer. Litigation presents hurdles to both the plaintiff-players and the NFL 

that will be difficult to tackle and which make litigation ineffective to solve this massive dispute. 

The time has come for the NFL to step up to the line of scrimmage and take responsibility for its 

players. 

 This Note briefly describes the stories of Willis McGahee and Mike Webster to illustrate 

the wide-ranging consequences of football-related concussions. Part II offers a medical overview 

of concussions and the long-term cognitive effects they can cause. Part III discusses the basis for 

the controversy surrounding concussions and football generally; Part III also specifically outlines 

the current lawsuit between former NFL players and the NFL and its procedural history to date. 

Part IV analyzes the ineffectiveness of litigation as a remedy to the concussion dispute. Finally, 

Part V proposes a solution to the problem of compensating NFL retirees for concussion-related 

neurological injuries that is favorable to both the players and the NFL.  

II. MEDICAL OVERVIEW OF CONCUSSIONS 

A. Concussion Defined 

 A concussion is a type of traumatic brain injury (TBI), or “a blow or jolt to the head, or a 

penetrating head injury that disrupts the normal function of the brain.”21 The American 

Association of Neurological Surgeons (AANS) defines a concussion as “a clinical syndrome 

characterized by an immediate and transient alteration in brain function, including an alteration 

of mental status and level of consciousness, resulting from mechanical force or trauma.”22 
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Concussions can occur from a “bump, blow, or jolt to the head,” or “from a blow to the body that 

causes the head and brain to move rapidly back and forth—literally causing the brain to bounce 

around or twist within the skull.”23  The sudden movement of the brain causes stretching, 

damaging the cells and creating mild, moderate, or severe symptoms depending on the extent of 

damage to the brain.24  Mild concussions can result in transient changes in mental state, while 

severe cases may cause prolonged periods of unconsciousness, coma, or death.25   

B. Repeat Concussions 

 Following a first concussion, an athlete is at increased risk for additional concussions.26  

Players who experience loss of consciousness are six times more likely to sustain a concussion 

than those who have never lost consciousness.27 Moreover, “the risk of recurrent concussive 

injury may be the greatest within seven-to-ten days of an acute concussive injury.”28 While the 

exact reasoning behind this finding is unknown, “the age and level of play may expose certain 

athletes to greater forces than those who do not sustain concussions.”29 Furthermore, “once an 

athlete’s brain has sustained a single concussion it becomes more susceptible to injury.”30 

C. Long-term effects of concussions 

 In 2005, clinical studies revealed that multiple concussions cause cognitive and 

neuropsychiatric decline including depression and early-onset dementia.31 Investigators 

examined the brain tissue of three deceased NFL players32 who had suffered multiple 

concussions throughout their NFL careers.33 Each of the deceased players had presented 

neurologic symptoms of decreased cognitive function and psychiatric symptoms such as 

paranoia, panic attacks, and major depression prior to their premature deaths.34 Based on the 

pathology of the brain tissue, the investigators concluded that CTE,35 triggered by repeated 

concussions, was partially responsible for the players’ deaths.36 Similarly, a 2005 clinical study, 



! ! !

! 5!

which surveyed more than 2,550 former NFL athletes, uncovered that retired athletes who 

sustained three or more concussions in their NFL careers were five times more likely to receive a 

mild cognitive impairment diagnosis than NFL retirees with no history of concussions.37 

 In 2007, under pressure from both Congress and the media, the NFL convened its first 

league-wide Concussion Summit.38 Independent researchers “were invited to present their 

findings to team medical staffs and National Football League Players Association (NFLPA) 

representatives.”39 In spite of the previous scientific evidence connecting concussions and long-

term brain damage, the NFL’s concussion pamphlet to players stated: “[T]here is no magic 

number for how many concussions is too many. . . . [C]urrent research has not shown that having 

more than one or two concussions leads to permanent problems.”40  

 Nevertheless, in 2008, Dr. Ann McKee’s examination of the brain tissue of deceased 

NFL players John Grimsely and Tom McHale revealed that both exhibited distinct signs of 

CTE.41  Dr. McKee found that repeated concussions are directly linked to CTE, stating: “There is 

overwhelming evidence that [CTE] is the result of repeated sublethal brain trauma.”42 

D. Chronic Traumatic Encephalopathy  

Chronic Traumatic Encephalopathy (CTE) is a progressive neurodegenerative disease found in 

individuals, mostly athletes, who have a history of repetitive brain trauma, such as repeated 

concussions, as well as asymptomatic sub-concussive blows to the head.43 The concussion or 

other head trauma “triggers progressive degeneration of the brain tissue, including the build-up 

of an abnormal protein” in the brain.44 These changes in the brain can occur months or even 

decades after the last brain trauma45 and often do not present until years after an NFL player’s 

retirement. CTE involves symptoms such as “memory loss, confusion, impaired judgment, 
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impulse control problems, aggression, depression, and eventually, progressive dementia”46 and 

Parkinsonism.47 

III. THE BASIS FOR LITIGATION: CONCUSSIONS AND FOOTBALL 

A. Generally 

 Due to the wide spectrum of symptoms and severities of concussions, diagnosis is 

difficult, and for football coaches at all levels, the “return-to-play decision” is the subject of 

growing controversy.48 Athletes rarely self-report concussive symptoms, whether due to lack of 

knowledge of concussion symptoms or athletes’ desire to remain in the game.49 “In American 

football, only 47% of players sustaining a concussion report their injury.”50  Furthermore, “as 

many as 99[%] of athletes play through their concussions, and . . . at the NFL level, even when 

doctors do discover a concussion, they still allow more than 50[%] of athletes back into the same 

game.”51 These results are concerning given the significant effects of recurrent concussions and 

the potential for long-term neurological consequences.52   

B. Foot-Dragging  

 Despite the mounting evidence connecting sports-related concussions and long-term 

neurological effects, the NFL remained reluctant to acknowledge the connection—until Congress 

stepped in.53 On October 28, 2009, Representative John Conyers (D-Mich) chaired a House 

Judiciary Committee hearing “where U.S. Congressmen, NFL executives, NFL players, NFL 

doctors, and several other interested parties joined ‘to debate over revelations that former NFL 

players may suffer from memory-related disorders at a much higher rate than the population at 

large.’”54 Representatives at the hearing called for the NFL to release its injury data for 

independent review.55 One representative “compared the NFL’s stance on concussions to tobacco 

companies’ denial that smoking causes lung cancer.”56 Several researchers shared their findings 
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linking “repetitive concussive and subconcussive hits to the head” and degenerative brain 

disease.57 Still, the NFL refused to acknowledge that there was a direct connection between 

playing football and brain disorders.58  The NFL did, however, offer any player that allegedly 

suffers from dementia a free diagnostic or medical consultation.59 

C. Concession 

 Since the October 2009 hearing, the NFL has finally conceded that concussions can have 

long-term consequences.60 Since 2007, the NFL and its players’ union have invested 

approximately $7 million on health care expenses for NFL alumni suffering from dementia or 

Alzheimer’s.61 In February 2013, reports surfaced announcing a partnership between the NFL 

and General Electric (GE) to begin “the development of imaging technology that [will] detect 

concussions and encourage the creation of materials to better protect the brain.”62 The four-year 

initiative was slated to begin in March 2013 with at least $50 million invested from the NFL and 

GE.63 When asked about the initiative, Ken Guskiewicz, a member of the NFL’s Head, Neck, 

and Spine Committee, said: “Is this [the NFL’s] way of defending [itself] with this cloud over 

the sport? I’d be lying if I told you it had nothing to do with it. . . . They’ve got to protect their 

image right now; the headlines are not good headlines.”64  

 Also in February 2013, the NFL “announced that, beginning next season, independent 

neurological consultants will be on the sidelines at every game to help detect head injuries.”65 

Moreover, in March of this year, the “NFL owners approved a new rule that will penalize players 

for striking opponents with the crown of their helmets.”66 Still, these efforts are too little, too late 

for players like Mike Webster and arise as a response to the vast concussion litigation currently 

entangling the NFL.  
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D. Litigation  

 The NFL’s overdue willingness to recognize long-term brain injury did not “come soon 

enough to forestall that other great American sporting event: the lawsuit.”67 “As of February 22, 

2013, there [were] 4,127 named player-plaintiffs in the 214 concussion-related lawsuits. 

Including the players’ spouses, there are more than 5,500 plaintiffs, total.”68 In the amended 

master complaint, the plaintiffs allege that:     

The NFL caused and contributed to the increased risks of latent brain injury . . . 
through its acts and omissions in failing to disclose the true risks of repeated 
traumatic head impacts in NFL football, and failing to take appropriate steps to 
prevent and mitigate repeated traumatic head impacts (including sub-concussive 
blows and concussions) and the latent brain injury.69 
 

 In addition to alleging failure to disclose the increased risks of latent brain injury, the 

plaintiffs claim the NFL “unilaterally created for itself the role of protecting players, informing 

players of safety concerns, and imposing unilaterally a wide variety of rules to protect players 

from injuries that were costly to the player, the game, and profits.”70 The plaintiffs allege they 

relied on the NFL as the NFL received and paid for advice from medical consultants regarding 

health risks associated with playing football;71 thus, the NFL breached its “duty of reasonable 

care to keep NFL players informed of neurological risks, to inform NFL players truthfully, and 

not to mislead NFL players about the risks of permanent neurological damage that can occur 

from MTBI incurred while playing football.”72 Furthermore, the plaintiffs claim that for decades, 

the NFL has not only known, but has fraudulently concealed, that repeated blows to the head can 

cause “long-term brain injury, including but not limited to memory loss, dementia, depression, 

and CTE and its related symptoms.”73  

 On August 30, 2012, the NFL and National Football League Properties (NFLP) filed their 

memorandum in support of their motion to dismiss the complaint discussed above.74 The NFL’s 
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and NFLP’s motion to dismiss hinges on two arguments.75 First, the defendants claim that 

Section 301 of the Labor Management Relations Act (LMRA) governs all collective bargaining 

agreements (CBA) affecting interstate commerce; therefore, Section 301 “preempt[s] any and all 

state-law claims such as the one brought by the [p]laintiffs in this case.”76 Second, the defendants 

allege that because the CBAs expressly delineate the NFL’s obligations regarding the 

enforcement of health and safety-related rules, the plaintiffs’ claim falls under the existing CBA; 

consequently, the clauses within the CBA should control.77 Live legal proceedings kicked off on 

April 9, 2013 when a Pennsylvania federal judge heard oral arguments on the motion to 

dismiss.78 

IV. THE INEFFECTIVENESS OF LITIGATION AS A REMEDY  

A. Countless Lawsuits  

 Perhaps the most obvious problem with using litigation to solve the concussion issue for 

the NFL is the enormous number of players that could potentially file claims against the league. 

Ray and Mary Ann Easterling, along with six other players, filed the first concussion suit against 

the NFL on August 17, 2011.79 By December 2011, more than a dozen suits had been filed 

around the country, and the plaintiffs kept rushing attorneys’ offices.80 As of February 2013, 

there were over 4,100 former NFL players suing the NFL for its fraudulent concealment of the 

long-term consequences of concussions and its failure to protect its players.81 That is a whopping 

68,333% increase in the number of concussion suits from August 2011 to February 2013—a 

mere eighteen months. And yet, the litigation could still metastasize and pose a fatal threat to 

professional football if the NFL chooses to endure a legal battle rather than seek a swift 

resolution.82 
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B. The Potential Demise of the NFL as We Know It   

 While the plaintiffs have made allegations, they are merely those—allegations.  If this 

dispute proceeds to court, the ugly particulars of the NFL’s intentional concealment of evidence 

of the long-term brain damage associated with concussions could ruin the NFL.83 The mere 

allegations that the NFL covered up a fatal health risk to its players has caused weariness among 

the fans, and playing out in court the stories of the suicides of former players such as Dave 

Duerson, Andre Waters, and Junior Seau, all of whom suffered from concussion-related 

neurodegenerative, could alienate NFL fans altogether.84  

 Additionally, although the NFL generated approximately $9.5 billion in 2011–2012,85 

“[i]f the court permits the plaintiff players to proceed in tort, the NFL could [face] the possibility 

of paying out ‘tobacco-like’ damages.”86 While many sports analysts believe the NFL is 

financially strong enough to sustain even the growing number of lawsuits against it and their 

potential payouts, others imagine a chain reaction ultimately ending in the demise of football as 

we know it.87 These scholars predict that former players will begin filing suits against high 

schools and colleges in addition to the professional leagues.88 The educational institutions, which 

are inherently less lucrative than the NFL, may consider dropping football altogether rather than 

endure litigation and risk countless multimillion dollar judgments.89 The schools that choose not 

to voluntarily drop football may be forced to eliminate the sport by insurance companies that 

inflate premiums or refuse to insure schools against football-related lawsuits.90 As a result, many 

parents may have second thoughts about letting their children play football, and “the trickle 

down effect could potentially cause the NFL to lose its feeder system.”91 Without players, the 

NFL would cease to exist. Although a dramatic chain of events, the reaction is possible, and it 
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could happen sooner rather than later if it spreads anywhere near as fast as the former player 

lawsuits against the NFL.  

C. Proving Causation  

 The largest hurdle for the plaintiffs seeking relief via litigation is proving causation. In 

order to prevail on their negligence claims, the plaintiffs must prove proximate causation.92 

Specifically, the players must prove that game-day sub-concussive and concussive hits and the 

NFL’s failure to implement proper regulations proximately caused their long-term neurological 

deficits.93  

 Until the 1990s, medical science was not clear on the long-term risks associated with 

concussions.94 Additionally, the issue of causation could be problematic in that “NFL players 

[will] have difficulty proving which collisions contributed to their later problems: the ones from 

pee-wee play, high school, college, or the pros?”95 The NFL will likely point to a number of 

causes that might have contributed to the plaintiffs’ cognitive decline.96 For instance, Pittsburgh 

Steelers’ trainer and NFL Committee member Dr. Joseph Maroon contends “that steroids, drug 

abuse, and other substances caused the damaged brain tissue of former NFL players Webster, 

Long, and Waters.”97 Likewise, when NFL Commissioner Roger Goodell was asked about the 

evidence of CTE found in deceased NFL player Justin Strzelczyk’s brain tissue, he replied: 

“[Strzelczyk] may have had a concussion swimming. . . . A concussion happens in a variety of 

different activities.”98 

 In spite of the probable NFL argument that the plaintiffs cannot prove which concussive 

hits proximately caused their injuries, the players could still succeed on causation by arguing that 

the NFL’s failure to warn must be only one cause of their injuries.99 When multiple causes exist, 

“each of which is sufficient to cause a plaintiff harm, supplementation of the ‘but-for’ standard is 
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appropriate.”100 Consequently, plaintiff players may concede that they sustained sub-concussive 

and concussive hits in contexts outside the NFL, but if they can prove that the NFL’s failure to 

warn aggravated their cognitive injuries, supplementation of the but-for standard is 

appropriate.101 

D. Quantifying Damages 

 The potential damages available to the plaintiffs are difficult to predict prior to beginning 

the lengthy court battle that litigation entails. Damages will depend on which causes of action 

prevail and the extent of the injuries proven.102 For example, “[s]uccess on a negligence claim 

without the accompanying fraud will likely preclude an award of more lucrative punitive 

damages.”103  

 Although previous suits involving football injuries may foreshadow the amount of 

damages a player could recover, most of these prior suits involved specific, traumatic events that 

caused easily identifiable career-ending injuries. In August 2000, Merril Hoge received $1.45 

million for the remaining two years on his NFL contract and $100,000 for pain and suffering 

after he incurred successive concussions playing for the Chicago Bears.104 However, Hoge’s 

concussions were easily pinpointed to two specific NFL games in which he endured concussive 

hits, the second concussion occurring just six weeks after the first.105  

 Similarly, La Salle University football player Preston Plevretes sustained a concussion 

during a football practice.106 After receiving clearance from the student health center, Plevretes 

suffered a second helmet-to-helmet collision during a game at Duquesne University, which 

caused him to lapse into a coma due to swelling of the brain.107 Plevretes required surgery and 

now has difficulty walking and speaking, necessitating constant treatment.108 Plevretes sued La 
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Salle University and the case settled for $7.5 million.109 However, like Hoge, Plevretes’ cognitive 

injuries were easily traced to two specific games during which he suffered concussions.   

 In the current NFL concussion litigation, it will be difficult to pinpoint exact moments 

that caused concussions and ultimate cognitive injuries among the 4,000 plus plaintiffs. 

Moreover, the extent of plaintiffs’ injuries will vary from player to player. For example, how will 

the court decide the amount of damages for a player like Seau that committed suicide versus a 

player like John Mackey that died at age sixty-nine from severe dementia when concussion-

related brain injury caused both events? Even if paying the damages is not an issue for the NFL, 

the court’s challenge will be quantifying damages and awarding them in a uniform manner.   

E. The Preemption Issue 

 Another potentially fatal obstacle to the plaintiffs’ litigation is preemption. Throughout 

the past ten months of this litigation, the NFL and the former players have been debating whether 

the players’ claims belong in court, or whether they are preempted.110  

 1. The Preemption Standard  

 The Supreme Court delineated the standard for preemption in Allis-Chalmers Corp. v. 

Lueck.111 The Court held that when resolution of a state-law claim, such as a tort claim, “is 

substantially dependent upon analysis of the terms of a [CBA], that claim must either be treated 

as a [Section] 301 [of the Labor Management Relations Act] claim or dismissed as preempted by 

federal labor-contract law.”112 Additionally, the Allis-Chalmers Court emphasized that—pursuant 

to the grievance procedures delineated in the CBA, which typically require arbitration—it is the 

arbitrator’s responsibility, not the court’s, to interpret labor contracts like CBAs.113 

 In applying the Section 301 preemption doctrine, courts perform a two-step analysis to 

determine if the claim is sufficiently independent to survive Section 301 preemption.114 First, a 
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state-law claim is preempted if it is based on a provision of the CBA, meaning that the CBA 

provision in question actually sets forth the right upon which the claim is based.115 Second, 

Section 301 preempts a plaintiff’s state-law claim when a state-law claim “is ‘dependent upon an 

analysis’ of the relevant CBA, meaning that the plaintiff’s state-law claim requires interpretation 

of a provision of the CBA.”116 

 2. Parties’ Arguments 

 Preemption is the basis of the NFL’s motion to dismiss the concussion litigation. The 

NFL asserts that the concussion litigation is nothing more than a labor dispute involving 

workplace and health and safety and as such, an arbitrator—not a judge—is the proper person to 

interpret the CBAs.117 The league argues that:   

If resolution of a claim requires the court to interpret various provisions of the 
CBA, then the claim is completely preempted. In other words, if [the judge] has to 
examine all of the past and current CBAs to determine what duties, if any, were 
owed to the players, then . . . the claims must be dismissed.118 
 

 During the April 9, 2013 oral arguments, the plaintiffs argued that the NFL’s duty to 

protect its players by enacting rules and equipment standards—and its failure to achieve that 

duty—was not specifically described in the Collective Bargaining Agreement (CBA); therefore, 

the claims are not preempted by the CBA.119 Instead, the NFL’s duty “arises in the context of the 

NFL acting as the ‘superintendent’ for the sport of football, and being in the unique position of 

having access to information on the neurological risks of concussions.”120  

 The NFL counterargued that it is impossible to garner “the scope of the NFL’s duty (as 

well as the union’s, the NFL member clubs’, or its players’ duties) without interpreting the 

CBA.”121 The NFL asserts that the former players’ claims either plainly arise from the CBAs or 

are substantially dependent upon an analysis of the CBAs to determine the scope of the NFL’s 

duty to its players.122 The NFL’s motion to dismiss “points to several provisions of the CBAs 



! ! !

! 15!

needed for resolution of the concussion liability claims” including: “(i) player medical care, (ii) 

rule-making and player safety rule provisions, (iii), grievance procedures, and (iv) player benefit 

provisions.”123 The NFL contends that because resolution of the plaintiffs’ claims, whether they 

be negligence or fraud based, substantially depends on an analysis of the terms of the CBAs, the 

claims are preempted by federal labor law. Furthermore, the NFL emphasizes that the plaintiff 

“players cannot just sidestep the preemption issue by reaching over the clubs to sue the 

league.”124 

 3. Precedent  

 The court’s ruling hinges on its interpretation of the preemption doctrine outlined by past 

case law. In Kline v. Security Guards, Inc.,125 unionized employees sued their employer for using 

audio and video surveillance equipment to illegally record them.126 The employer argued that the 

employees’ state law claims were preempted due to the CBA.127 The court denied this argument, 

holding that because the employer did not cite to any specific provisions requiring any 

interpretation of the CBA, resolution of the employees’ state claims was not dependent upon 

analysis of the CBA; thus, complete preemption was unwarranted.128  

 Similarly, in McPherson v. Tennessee Football, Inc., New Orleans Saints player Adrian 

McPherson sued the Tennessee Titans for negligence when a mascot in a golf cart ran over him 

during halftime.129 The court held that because the CBA contained no provisions “concerning its 

mascots or field safety for half-time activities,” the negligence claim arose independently of the 

CBA, and thus, was not preempted.130 The McPherson court based its holding on the fact that 

there were no actual provisions of the CBA directly applicable to the relevant duty.131 

 In contrast to Kline and McPherson, numerous cases against the NFL have been 

preempted. In Jeffers v. D’Allessandro, former NFL player Patrick Jeffers sued the Carolina 
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Panthers’ team physician and affiliated clinic for medical malpractice and the team for negligent 

retention, intentional misconduct, and breach of implied warranty.132 Jeffers’ claimed that the 

physician performed additional, unauthorized procedures that went beyond Jeffers’ informed 

consent.133 The Jeffers court held that the former player’s claims involved interpretation of the 

CBA because the claims involved the application of the provision in the CBA that each Club 

retain a team orthopedic physician.134 As a result, the court found that Jeffers’ claims were 

preempted, and it ordered arbitration.135  

 Like Jeffers, the court in Williams v. National Football League held that the LMRA 

preempted the plaintiff players’ claims for negligence, fraud, constructive fraud, and negligent 

misrepresentation.136 In that case, two players were suspended for testing positive for banned 

substances pursuant to a policy expressly incorporated in the CBA.137 The players alleged inter 

alia that the football league failed to disclose to players that a certain dietary supplement 

contained the banned substance despite the league’s knowledge.138  In reaching its holding, the 

Williams court relied on the fact that the negligence claims were “inextricably intertwined with 

consideration of the terms of the [policy].”139 The court found that the misrepresentation claims 

also were preempted because the plaintiffs could not “demonstrate the requisite reasonable 

reliance to prevail on their claims without resorting to the CBA and the Policy.”140 The 

determination of whether the players could “show that they reasonably relied on the lack of a 

warning that StarCaps contained bumetanide [could not] be ascertained apart from the terms of 

the Policy.”141  

 4. Potential Outcomes  

 As applied to the NFL concussion litigation, “[t]he questions of whether a duty existed, 

the scope of that duty, and the measure of the standard of care the NFL was required to exercise 
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in monitoring player health and safety are all [critical] for the plaintiffs to prove their negligence 

claims.”142 If the court finds that these questions are inextricably intertwined with the CBA, then 

the court will likely grant the NFL’s motion to dismiss under the theory of preemption.  

 Like the negligence claims, the fraud-based claims, the NFL argues, are also preempted 

by the need to interpret the CBAs.143 In order to succeed on the merits for their fraud claim, the 

former players must prove “justifiable reliance on the misrepresentation” as an element.144 The 

NFL retirees claim “that they justifiably and reasonably relied on the NFL’s omissions and 

misrepresentations about ‘the risks associated with returning to physical activity too soon after 

sustaining a sub-concussive or concussive injury.’”145 Like in Williams, the crux of the NFL’s 

preemption argument is that the court cannot determine whether the plaintiffs justifiably relied 

on information provided by the NFL without interpreting the CBAs’ health and safety 

provisions.146 Further, the NFL argues that preemption bars the plaintiffs’ claims of post-

retirement fraudulent concealment because these claims hinge on a duty to disclose, the 

assessment of which requires an interpretation of the CBAs’ numerous post-retirement benefit 

provisions.147 

 Although the court has not yet granted the NFL’s motion to dismiss on the basis of 

preemption, the defense is a solid one. The best case for the plaintiffs is that the court finds that 

despite general health and safety provisions of the CBA, the NFL voluntarily assumed a duty to 

specifically monitor concussions; therefore, the tort claims arise independently of the CBA.148 On 

the contrary, the court could determine that the CBAs impose a duty on the NFL to monitor 

concussions through the general health and safety provisions, in which case the claims arise from 

the CBA and are preempted.149 The potential battle for the plaintiff players is that the court 

cannot determine the degree of care owed to the players without first analyzing the various 
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general health and safety provisions of the CBA.150 Because the negligence claims require that 

the plaintiffs prove the NFL owed them a duty of care, establishing prima facie evidence of this 

duty may prove problematic without relying on aspects of the CBA. Similarly, because an 

essential element of the fraud-based claims is  “justifiable reliance on the misrepresentation,” the 

plaintiffs may struggle to show that they reasonably relied on the NFL’s misrepresentations 

regarding the risks associated with concussions without relying on the CBA to prove the NFL 

had a duty to disclose.151  

V. PROPOSED SOLUTIONS 

 The legal uncertainties for both sides should be motivation enough to achieve a 

settlement sooner rather than later. The evidence connecting concussions and brain injury is 

mounting. In December 2012, researchers at Boston University reported its latest findings—

thirty-three cases of CTE in former NFL players, fifteen previously unpublicized.152 On January 

10, 2013, “the National Institutes of Health added Seau, the former star San Diego linebacker 

who killed himself in May, to the CTE list, and his family joined the litigation.”153 

 The NFL has recognized that there is a problem.  Its conciliatory efforts are now aimed at 

promoting medical research and protecting player safety. The 2011 collective bargaining 

agreement allocated $100 million over ten years to Harvard Medical School to support 

research.154 In September 2012, the NFL and its team owners made their largest charitable 

donation ever: an additional $30 million to the NIH to conduct research on concussions and 

CTE.155 But what about the damage that has already been done? The NFL still had a duty to 

promote the health and safety of its players, and it failed thousands of them. Consequently, an 

alternative solution to this problem is needed and litigation is not the answer.  
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A. The NFL’s Current Assistance Programs  

 The NFL pays out $60 million per year in pensions and post-career disability benefits to 

retirees, but the majority of these benefits go to players that retired after 1977.156 A group of NFL 

retirees created the Gridiron Greats Assistance Fund, an online auction, to raise money for 

former NFL players in need.157 Compensating these players should not be, however, left up to 

former players to sell their championship rings and other memorabilia, but instead, the NFL 

should take accountability.158  

 In March 2011, the NFL introduced a new benefit for its former players, Long Term Care 

Insurance, which provides assistance for persons suffering from severe cognitive impairment 

requiring continual supervision or whom are unable to perform the activities of daily living such 

as bathing, dressing, or feeding.159  The Long Term Care policy provides a $219,000 maximum 

benefit and a maximum daily benefit of $150.160  The Long Term Care policy, however, is only 

available to retirees that are vested in the NFL Retirement Plan and are between the ages of 50 

and 75 years old.161  

 Another assistance plan, the 88 Plan, assists players who are vested under the NFL 

Retirement Plan and who have amyotrophic lateral sclerosis (ALS), Parkinson’s diseases, and/or 

dementia.162 The 88 Plan offers assistance up to $100,000 per year for medical and custodial care 

for eligible players, including institutional charges, physician services, and prescription 

medicine.163 Since its creation in 2007, the 88 Plan has distributed more than $16 million to 

former players and their families.164  

 On March 18, 2013, the NFL and a group of retired NFL players including Lem Barney, 

one of the creators of the Gridiron Greats Assistance Fund, announced formation of a $42 

million “common good fund” to benefit all former players.165 However, the fund did not stem 



! ! !

! 20!

from the NFL voluntarily taking responsibility, but rather came as part of a settlement of a class-

action suit filed by players seeking compensation for the use of their images in NFL Films.166 

Under the terms of the agreement, the NFL will contribute the funds, which will provide 

housing, medical care, and other services for players in need.167 The availability of these funds 

extends to any player that has appeared in at least one NFL game.168  

B. Create a Traumatic Brain Injury Relief Fund   

 All of these assistance programs are a step in the right direction and can provide guidance 

to the NFL in resolving the concussion claims in a manner other than litigation.  The common 

good fund spawned from a settlement of a class-action suit.  The NFL should learn its lesson, 

and before it dumps more money into litigation, proactively create a fund for the NFL victims of 

CTE and cognitive impairment related to concussions. 

 1. The September 11th Victim Compensation Fund as a Guide 

 The NFL should model its own relief fund after the September 11th Victim 

Compensation Fund (VCF). The government program, funded by taxpayers, provides 

compensation for any individual (or personal representative of a decedent) that suffered physical 

harm or was killed as a result of the terrorist attacks on September 11, 2001.169 The VCF 

compensates victims for economic loss (any loss of earnings or other benefits related to 

employment, medical expense loss, replacement services loss, and loss of business or 

employment opportunity) plus non-economic loss minus collateral source payments.170 

Additionally, the VCF provides victims two years from the date on which they knew or should 

have known that they suffered physical harm as a result of the 9/11 attacks.171 The fund allows a 

victim to amend his claim if his condition has substantially worsened resulting in damages that 
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were not previously compensated.172 To ensure that all eligible victims receive compensation, the 

VCF makes a partial payment of the full award to each claimant as a first award.173  

  The VCF lists presumptively covered conditions that have been certified for treatment 

under the World Trade Center Health Program.174 An injured individual need not “prove” his 

condition is a result of the terrorist attacks or debris removal, but is eligible simply if his 

condition is one that has been certified for treatment under the WTC Health Program after July 1, 

2011.175 The VCF does not require participants to have an attorney.176 

 The proposed Traumatic Brain Injury (TBI) Relief Fund, like the VCF, should allow 

former NFL players (or personal representatives of deceased players) to submit claim forms 

listing their injuries, whether a concussion, depression, dementia, or other TBI-related ailment. 

Injured NFL players should qualify for eligibility merely by providing medical documentation of 

a presumptive condition certified by the league for treatment. Like the VCF, the TBI Relief Fund 

should compensate injured NFL retirees for economic loss (any loss of earnings or other benefits 

related to employment, medical expense loss, replacement services loss, and loss of business or 

employment opportunity) plus non-economic loss minus collateral source payments. The Fund 

should provide relief based on the degree of injury and resulting impairment to the former player. 

Furthermore, similar to the VCF, to address the latent nature of many of these neurological 

injuries, a player should be permitted to amend his claim if his condition substantially worsens 

resulting in damages that were not previously compensated. 

 2. Tax the NFL 

 Congress has already stepped in once to propel the NFL to act with regards to football-

related concussions.177 Why not step in now and mandate the $9 billion-per-year industry to 
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create a relief fund for NFL retirees experiencing neurodegenerative effects from concussions? 

The solution? Start taxing the NFL.   

 At least one government official, Senator Tom Coburn (R-OK) agrees with this 

solution.178 Currently the NFL is taxed as a charitable organization.179 Although the NFL may 

engage in occasional charitable acts, it is a profitable organization and should be taxed 

accordingly.180 Taxpayers are losing around $91 million-per-year courtesy of the NFL’s tax-

exempt status as a 501(c)(6) charitable organization—a classification used by trade and industry 

organizations—that assumes the NFL is promoting the general value of the sport of football.181 

Senator Coburn proposed an amendment to the Marketplace Fairness Act that would end the 

practice of allowing professional sports leagues like the NFL to qualify as tax-exempt 

organizations.182 

 While Coburn’s amendment contends that the leagues are not non-profits promoting their 

sports, but rather businesses interested solely in the promotion of their business,183 another 

argument to strip the tax-exempt status is to generate money for the proposed TBI Relief Fund 

for former players. NFL teams pay membership dues amounting to approximately $6 million per 

team, but they are permitted to write the dues off for tax purposes as donations to a charitable 

organization.184 “[T]he NFL, which collected $192 million in revenue largely through 

membership dues in 2009, then pours much of that money back into a stadium fund that allows 

owners to access interest-free loans as long as they secure taxpayer financing for either new 

stadiums or improvements to existing facilities.”185 So, the NFL’s dues go almost entirely toward 

the enrichment of the franchise owners even as they are exempt from federal taxation,186 and 

taxpayers end up footing the bill for new stadiums and stadium improvements.187  
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 Rather than enriching the franchise owners, the $192 million collected from membership 

dues should go to assisting the players that are the league. The NFL’s membership dues should 

either remain tax-exempt and be funneled into a relief fund for former players, or the government 

should remove the NFL’s tax-exempt status and create a fund with the tax dollars to aid NFL 

retirees with long-term effects of concussions.  

CONCLUSION 

 After years of scientific research, investigators can now conclusively declare a 

connection between football-related concussions and long-term brain damage. The NFL can no 

longer deny such connection and has finally taken baby steps to address the issue. However, the 

NFL players suffering from these injuries deserve more than just baby steps. Former players, like 

Ray Easterling and over 4,100 more, have turned to litigation in search of the financial relief they 

deserve from the NFL. But litigation is not the answer. Litigation poses obstacles to both parties 

including, but not limited to, countless lawsuits, difficulty proving causation, and threat of 

preemption. Perhaps most significant, litigation threatens to destroy American football as we 

know it.  

 The better solution for the former players and the NFL is to create a relief fund to 

compensate victims with football-related neurodegenerative injuries. Compensation for 

concussion-related brain injuries would provide relief to former players and their families 

without subjecting either side to the headache of litigation. The NFL should model its TBI Relief 

Fund after the VCF to promote a uniform and fair process for compensation. To generate money 

to compose the Fund, the government should strip the NFL of its tax-exempt status and create 

the fund from the federal tax dollars paid by the NFL. Alternatively, the government could allow 
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the NFL to remain a tax-exempt charitable organization, but require that NFL membership dues 

be funneled into the relief fund rather than enriching the NFL franchise owners. 

 These proposals are in no way a comprehensive solution to the problems facing former 

NFL players and the NFL in regards to football-related concussions, but they would provide a 

quicker and likely more gainful resolution for both the players and the NFL. The bottom line is 

that litigation has the potential to last years, all the while consuming money of the NFL that 

could instead be used to compensate former players for their injuries. Why not avoid the 

headache of litigation and meet at the 50-yard line? Creation of a relief fund seems a much more 

time and money efficient way to resolve this headache for all parties involved.  
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